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OPINION

On March 25, 2002, the defendant, Carl Edward Bell, wasindicted by the Davidson County
Grand Jury for the possession of over .5 grams of cocaine (Schedule 1) in aDrug Free School Zone,
delivery of over .5 gramsof cocaine (Schedule I1) in aDrug Free School Zone, and the possession
withintent to sell or ddiver over .5 grams of cocaine (Schedul ell) inaDrug Free School Zone. The
defendant agreed to plead guilty to selling less than .5 grams of cocaine (with no Drug Free School
Zone provision). The defendant agreed to be sentenced to seven years as a Range Il, multiple
offender with the manner of service to be determined at a sentencing hearing. The other charges
were dismissed.



On September 6, 2002, the trial court ordered the defendant to serve the entire seven-year
sentence in continuous confinement in the Tennessee Department of Correction and pay afine of
$2000. The defendant timely filed his notice of appeal. He contends on appeal that the trial court
erred in ordering his sentence to be served in continuous confinement.

Facts

At the hearing in which the defendant entered his guilty plea, the State submitted the
following factual account of the events surrounding this case:

[If the case] had goneto trial, the State’ s proof would be that on January the 14" of

thisyear [2002], metro police officer, Mike Donel son, wasworking in an undercover

capacity trying to buy drugsfrom street level dealersin the areaof Sixteenth Avenue

and Underwood. On that day he came into contact with Mr. Bell. Mr. Bell wason

foot, and Officer Donelson pulled up to him and asked for a thirty, meaning thirty

dollars worth of crack cocaine. Mr. Bell got into Officer Donelson’s undercover

vehicle and proceeded to sell him crack cocaine in exchange for the thirty dollars.

And it did field test positive for cocaine base.
The defendant stated to the trial court that the factual account by the State was generally true. The
defendant pled guilty to one count of the sde of under .5 grams of cocaine. In exchange for his
guilty plea, he agreed to accept aseven-year sentence asaRange |1, multiple offender. The manner
of service of the sentence was to be determined at a sentencing hearing.

During the pre-sentence investigation, the defendant submitted the following statement
contained in the pre-sentence report:

| wasselling cocaine. | did not sell regularly, but when approached by an undercover
officer, | took the opportunity to sell. | had hoped to go purchase more cocaine for
mefromthe sale. | havelearned my lesson. | have had some successin controlling

my addiction. | hopeto learn how to sop using completely. Although | have served

time in the past, | am now of an age where | want to stop living in the drug
environment, and am willing to go to any leneths [sic] to correct my problem and

make reparations to those | have hurt by it.

At the sentencing hearing, the defendant’s younger brother, Bobby Bell, testified that the
defendant could live with himif he were released on probation. He said that he and the defendant
had also discussed the possibility of the defendant staying in a hafway house. He stated that the
defendant was primarily a user of drugs and not a dedler. He said that he was aware of the
defendant’ s criminal history, but he believed tha the defendant was ready to change hislife. He
testified that he would not allow the defendant to stay with him if the defendant continued to use
drugs.

Antwawn Bell, theowner of amechanic shop, testifiedthat the defendant had worked for him
in the past as amechanic. He stated that the defendant, a good mechanic, could work for him if he
were released.



The defendant also testified at the sentencing hearing. He stated that he had only sold drugs
on one previous occasion. He said that since he as getting older, he wanted to change hislife. The
pre-sentence report indicates that the defendant was forty years old a the time the offense was
committed. Anattendance sheet enteredinto evidenceindicated that the defendant attended fourteen
NarcoticsAnonymous (NA) meetingssince hehad beeninjail for the current offense. Hestated that
he would rather live in a halfway house than with his brother, but would live with his brother if
necessary. The defendant further testified that he was willing to do whatever was ordered by the
court. On cross-examination, the defendant clarified that he had only been arrested once before for
selling drugs, athough he had sold on other occasions.

After considering the evidence presented and the arguments of counsel, thetrial court found
that the defendant had not demonstrated the potential for rehabilitation or treatment and ordered him
to serve his entire seven-year sentence in continuous confinement in the Tennessee Department of
Correction.

Analysis

The defendant contends on appeal that he should have been placed on probation or granted
alternative sentencing. Since the defendant was sentenced to seven years as a Range |1 multiple
offender, hewaseligiblefor probation but was not entitled to a presumption that he was afavorable
candidate for aternative sentencing. Tenn. Code Ann. 88 40-35-303(a), -102(6). The burden was
on the defendant to show that he was a suitable candidate for probation. 1d. § 40-35-303(b); State
V. Goode, 956 SW.2d 521, 527 (Tenn. Crim. App. 1997); State v Boggs, 932 SW.2d 467, 477
(Tenn. Crim. App. 1996). To meet this burden, a defendant “must demonstrate that probation will
‘subserve the ends of justice and the best interest of both the public and the defendant.’” State v.
Bingham, 910 S\W.2d 448, 456 (Tenn. Crim. App. 1995) (quoting Statev. Dykes, 803 S.W.2d 250,
259 (Tenn. Crim. App. 1990)).

ThisCourt’ sreview of the sentenceimposed by thetrial court isde novo with apresumption
of correctness. Tenn. Code Ann. § 40-35-401(d). This presumption is conditioned upon an
affirmative showing in the record that the tria judge considered the sentencing principles and all
relevant facts and circumstances. State v. Pettus, 986 S.W.2d 540, 543 (Tenn. 1999). If thetria
court fails to comply with the statutory directives, there is no presumption of correctness and our
review isde novo. Statev. Podle, 945 SW.2d 93, 96 (Tenn. 1997).

The burden is upon the appealing party to show that the sentence isimproper. Tenn. Code
Ann. § 40-35-401(d), Sentencing Commission Comments. In conducting our review, we are
required, pursuant to Tennessee Code A nnotated section 40-35-210, to consider thefollowing factors
in sentencing:
(1) [t]he evidence, if any, received at the trial and the sentencing hearing; (2)
[t]he presentence report; (3) [t]he principles of sentencing and arguments as to
sentencing alternaives; (4) [t]he nature and characteristics of the criminal conduct
involved; (5) [e]vidence and information offered by the parties on the enhancement
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and mitigating factorsin 88 40-35-113 and 40-35-114; and (6) [a]ny statement the
defendant wishes to make in the defendant’ s own behalf about sentencing.

In determining if incarceration isappropriate, atrial court may consider the need to protect
society by restraining a defendant having a long history of criminal conduct, the need to avoid
depreciating the seriousness of the offense, whether confinement is particularly appropriae to
effectively deter otherslikdy tocommit similar offenses, and whether lessrestrictive measures have
often or recently been unsuccessfully applied to the defendant. Tenn. Code Ann. 8§ 40-35-103(1);
see also State v. Ashby, 823 S.\W.2d 166, 169 (Tenn. 1991). Additionally, a court should consider
the defendant’ s potential or lack of potential for rehabilitation when determining if an alternative
sentence would be appropriate. Tenn. Code Ann. § 40-35-103(5); Boston, 938 S.W.2d at 438.

Thereisno mathematical equation to be utilized in determining sentencing alternatives. Not
only should the sentence fit the offense, but it should fit the offender aswell. Tenn. Code Ann. 8§
40-35-103(2); State v. Batey, 35 SW.3d 585, 588-89 (Tenn. Crim. App. 2000). Indeed,
individualized punishment is the essence of alternative sentencing. State v. Dowdy, 894 SW.2d
301, 305 (Tenn. Crim. App. 1994). In summary, sentencing must be determined on a case-by-case
basis, talloring each sentence to that particular defendant based upon the facts of that case and the
circumstances of that defendant. State v. Mass, 727 SW.2d 229, 235 (Tenn. 1986).

Inmakingitsjudgment, thetrial court relied heavily on the defendant’ sprior criminal record.
The defendant has been convicted of driving on a revoked or suspended license thirteen times,
attempted burglary, possession of narcotic equipment two times, assault two times, malicious
mischief three times, shoplifting, fraud, and disorderly conduct. The defendant was convicted of
selling cocaine approximately four years before the present offense. Hewas placed on community
correctionsfor that offense. He violated the terms of community corrections, and his sentencewas
increased. Thedefendant has been placed on probation asleast four other timesfor various of fenses.
His probation has been revoked morethan once. Infact, the defendant was servingtimefor aparole
violation when the guilty pleawas entered for the current offense.

Based on the defendant’s long history of crimina conduct and the failed efforts at
rehabilitation in the past, we agree with the trial court’ s determination that the defendant has not
demonstrated his potential for rehabilitation or treatment.

Conclusion
Based on our review of therecord and the parties' briefs, we affirm the judgment of thetrial

court ordering the defendant to serve his entire seven-year sentence in continuous confinement in
the Tennessee Department of Correction.

JOHN EVERETT WILLIAMS, JUDGE



